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OPINION
Eilene Copenhagen and Roger J. Copenhagen were divorced by Decree of the Circuit Court
of Davidson County entered October 30, 1998. This Decree declared the parties divorced and

divided all marital property, including an equal division of benefits under aretirement plan of Mr.
Copenhagen at Aladdin Industries, Inc. The Decree provided:

Itisfurther ORDERED, ADJUDGED and DECREED that Defendant, Roger
J. Copenhagen, shall pay to Plaintiff, Eilene Copenhagen, as and for alimony, the
sum of Five Hundred and no/100 ($500.00) Dollars per month for three years.

Itisfurther ORDERED, ADJUDGED and DECREED that Defendant, Roger
J. Copenhagen, shall pay, as additional alimony, the Cobra insurance premium for



thirty-six (36) months to continue Plaintiff's health insurance through his
employment.

Neither party appealed the decree of October 30, 1998, and, on June 28, 2001, before the
expiration of the thirty-six month period for the payment by Roger J. Copenhagen of alimony
pursuant to the Final Decree, Eilene Copenhagen filed a Petition for Continued and Increased
Alimony. By this Petition she sought an increase in the amount of alimony together with a
requirement that Mr. Copenhagen continue alimony paymentsuntil her death or remarriage, alleging
in support thereof that she was afflicted with a degenerative disease. Shefurther sought to havethe
court assignto her theremaining balance of Mr. Copenhagen’ sretirement benefitsand requested that
he be ordered to amend previous tax returns and pay sdf-employment taxes to the end that Mrs.
Copenhagen might qualify for Socid Security disability benefits.

Appellee moved for summary judgment asserting that the October 30, 1998 Decree wasin
al respects final and that the alimony awarded therein was alimony in solido, not rehabilitative
aimony. Atthehearing onthisMotion for Summary Judgment on December 7, 2001, thefollowing
occurred:

MR. WILSON: This is my motion for summary judgement. Filed in
response to a petition to modify previous Final Decree of the Court.

THE COURT: Okay.

MR. WILSON: The Petition to Modify asks the Court to modify what was
webelieve clearly anin solido aimony award in that the husband was ordered to pay
aspecific sum, being $500, for a specific period of time, being 36 months, therefore
making the award determinable and therefore in solido. That request must be
rejected inasmuch asin solido alimony awards are, as'Y our Honor knows, | believe,
as the petitioner should know, are not modifiable.

The second request isthat the previous Final Decree be modified to continue
an award of alimony. The alimony award is not and may not be changed.

The Court isalso asked to modify the previous award of marital property. In
that case the husband’ s retirement fund was divided 50/50 as between he and the
petitioner and they are asking now that they be awarded the balance of it; in other
words, that the Court modify apreviousdistribution of marital property which again,
likewise, is not modifiable.

They have asked for certain other itemsof relief, being that the Court ordered
Mr. Copenhagen to refile income tax returns for many, many yearsin the past. We
maintain that’ s not appropriate, in so much asthe Court’ sruling on its face, and we
haveatranscript of the Court’ sfindings, specifically provided that M s. Copenhagen,
the petitioner here, participated in the running of the business and basically had the
returnsfiled inrespect of, that she signed the checks, and the Court very specifically
found she knew what was going on or she certainly could have known what was
going on. Therefore that request is equally inappropriate.



So we ask the Court to grant summary judgement on the basis of thefact that
thereisno law in support of the request, either sngularly or inits entirety.

THE COURT: All right.

MS.MOSES: Y our Honor, if | may passup Ms. Copenhagen’ ssupplemental
responseto Mr. Copenhagen’s Motion for Summary Judgement. It wasfiled but it
may not have gotten in the file yet because it was filed this morning.

I’'mMarleneEskind Mosesand | alongwithMr. Larry Crabtreerepresent Ms.
Copenhageninthismatter. Ms. Copenhagenis55 yearsold and she and her husband
were married for 31 years. She currently and has suffered from osteogenesis
imperfecta, which is acongenita collagen defect, Y our Honor, and it continues to
impair her tissues, organs, her skin and her bones.

And Y our Honor ruled at thetimeof the divorce hearing that alimony should
be awarded to her. At the time Evalina Cheadle represented Ms. Copenhagen. Mr.
Wilson represented Mr. Copenhagen and the award specificaly stated asfollows, and
I'll quote from the Final Decree.

“Asin for aimony the sum of $500 per month for three years.”

Sothe Final Decreewassilent, Y our Honor, asto the property categorization
of thealimony.

Specifically in the transcript Y our Honor found, and I'll quote - - actually it
was from the excerpt of the transcript of the proceeding. Y our Honor found that:

“Ms. Copenhagen at the time appears not to be employable. It is

obvious. I'mlooking at her. She’'squitefrail. Sheweighs85 pounds

and when she walks up to the table it appears that she is somewhat

crippled. So for Mr. Copenhagen to think that she can go and get

employment right away is pretty ridiculous to me.”
You goon to say:

“1 do fedl that sheis acandidate for some period of alimony.”

Y ou ordered, Y our Honor, that will be his aimony deductible by him and
listed as income by Ms. Copenhagen for these three years.

Specificdly, when we were last here Y our Honor allowed us to come back
and have a court reporter and asked if there was any case law to be instructive to
bring that before Y our Honor. In fact there is a case that is right on point, Y our
Honor. It's Moore versus Moore.

And in that case the wife at the time was 62 years old. She had an eighth
grade education. She was unemployed and her only regular income at the time was
$399 per month in Social Security retirement benefits.

The Final Decree awarded the wifealimony. And it specifically stated, and
I’ll quote:

“$1,000 per month in aimony to be paid for 24 months or until her

death or remarriage, whichever comes sooner.”

She also had serious health problems and was uncertain whether or not she
would be able to work to supplement her Social Security benefits.

The Appelate Court noted that:



“Dueto her age, her health and her lack of skills, it gopears unlikely

that Ms. Moorewill beableto fully rehabilitate hersel f but she should

be encouraged to make the attempt. 1f she does not succeed then she

will be able to apply to the Court for amore permanent arrangement

because an award of rehabilitative alimony remains within the

Court’ scontrol for the duration of such award and may be increased,

decreased, terminated or otherwise modified upon a showing of

substantial and material change in circumstance.”
So Moore caseison al foursto this Copenhagen case.

THE COURT: Redly it's not because in the Moore case it had the
stipulation, “or until her death or remarriage,” which made it adjust[a]ble, so that’s
the distinguishing phrase in there.

I’veread these. | remember this. The alimony stops at the appointed time.
Your motion is denied and your petitioner is dismissed. Mr. Wilson's rdief is
granted.

MR. WILSON: Thank-you, Y our Honor. | do have by way of afollow-up,
and I’'m not sureit’s on the docket, but it’s a request for Rule 11 sanctions.

THE COURT: I’'m not going to do that at this time, but, you know, if they
want to go to the Court of Appeals, the Court of Appeals may think different. But
| remember this case and | meant it to be this amount of money for afixed period.
So I’ vegranted your wish. I'vegranted your relief. 1t sdismissed. It’ stheir cost and
you can file an Affidavit for attorneys fees and we will let the Court of Appeds
decide. | remember this case and | said what | meant and meant what | said.

MS. MOSES: Y our Honor, | have numerous cases that | would like to cite,
butif you. . ..

THE COURT: I'vedready ruled, Ms. Moses. Thank-you.

The Order reflecting the December 7, 2001 hearing granted the Motion for Summary
Judgment in its entirety and assessed attorney’s fees againg Appellant in the amount of $1,650.
From thisjudgment, Eilene Copenhagen appeals.

As to all relief sought by the Petition other than on the alimony question, the Decree of
October 30, 1998, not having been appealed, is final and constitutes the law of the case. Asto
matters other than alimony, summary judgment was property granted.

Asto the proper characterization of the alimony granted in the October 30, 1998 Decree, the
trial court may have meant what it said, but it did not say what it meant. The alimony established
was for the fixed period of 36 months at the fixed amount of $500 per month. Prior to the 1993
amendmentsto Tennessee Code Annotated section 36-5-101, effected by Chapter 243 of the Public
Acts of 1993, we would have no difficulty in classifying this alimony as dimony in solido for
reasons set forth in Dennis v. Dennis, No. C.A.45, 1986 WL 7608 (Tenn. Ct. App. July 9, 1986).
Theselegidative changes, in full forceand effect on October 30, 1998, arefar reaching. This Court
has held:



Mrs. Gerbman argues that when the trial court modified the insurance
obligation to makeit afixed number of payments of afixed size, without stating any
conditions or limitations on the award, the award was converted into dimony in
solido, which the court no longer had any power to modify. Thus, she impliedly
argues, the court was in error in reducing the monthly payments, and extending the
length of the payment obligation.

Theadvent of rehabilitative dimony asadistinct category of spousal support
has added complexity to the problem of correctly classifying an alimony award.
Whereas alimony in solido and alimony in futuro can usually be distinguished
without difficulty, rehabilitative alimony has some of the characteristics of both. It
has a calculable total value like alimony in solido, but it is modifiable like alimony
in futuro.

In the present case, the trial court modified an insurance obligation of
indefinite duration (which, if it wasdimony, was alimony in futuro) to an obligation
of limited duration and fixed total value (which could theoretically be considered
either rehabilitative alimony or alimony in solido). Responding to arguments from
both sides, the chancellor stressed the purpose of the original award and the
circumstances that made its initial modification necessary. Based on these
considerations, he concluded tha the modification created the kind of temporary
support that remained within thejurisdiction of the courtsto adjust as circumstances
required.

Rust v. Gerbman, No. 01-A01-9608-CH-00361, 1997 WL 266844, at * 4 (Tenn. Ct. App. May 21,
1997) (no Tenn. R. App. P. 11 application filed). The alimony awarded in the October 30, 1998
Decreecould qualify as either dimony in solido or rehabilitative dimony. The Decreeisnow afinal
judgment.

This Court has held:

Arguments of both parties focus on the meaning of the trid judge’s order,
which requires construction. The rule of construction in construing orders and
judgment is:

The general ruleisthat ajudgment should be so construed as

to give effect to every part of it and where there are two possible

interpretationsthat onewill be adopted which isin harmony with the

entire record, and is such as ought to have been rendered and is such

as is within the jurisdictional power of the court. Moreover, the

judgment will beread in the light of the pleadings and the other parts

of therecord . . .”



John Barb, Inc. v. Underwritersat LlIoyds of London, 653 S.W.2d 422, 423 (Tenn. Ct. App. 1983)
(citing Grant v. Davis, 8 Tenn. C.C.A. 315, 8 Higgins 315 (Tenn. Ct. App. 1918). At the hearing
of December 7, 2001, no testimony was offered, but thetrial court asserted that she had intended the
award in the October 30, 1998 Decree to have been aimony in solido.

The decree of October 30, 1998 was final when the Petition at issuein thiscase wasfiled in
June of 2001 and when the Motion for Summary Judgment in response thereto was heard on
December 7, 2001. The opinion of the trial court as to what it previously meant by the now final
Decreeis not relevant. The Supreme Court of Nebraska addressed the question in an analagous
context.

Thisappeal involvesthe question of whether onemay obtainaninterpretation
of adecree by merely filing amotion requesting the court which initially entered the
decreeto interpret its own decree after the decree has become find.

If we were to follow the procedure suggested by Ms. Neujahr, the only
appropriate and proper witnesswould bethejudgewho entered theorder. That judge
then would change the decree so that, in light of a problem that has later arisen, the
decreewould conform to what it ishe or sheorigindly meant. Obviously, what the
parties thought the judge meant isof no moment ininterpreting the decree. Y €, the
fact is that neither what the parties thought the judge meant nor what the judge
thought he or she meant, after timefor apped has passed, is of any relevance. What
the decree, asit becamefinal, means as a matter of law as determined from the four
corners of the decreeiswhat is reevant.

There are, obvioudly, instances when a decree is ambiguous and parties are
left at their peril to know what they are authorized to do. When that situation arises,
the parties must bring some form of action which raises the issue and thereby
requires the court before whom the matter is then pending to resolve the issue as a
matter of law in light of the evidence and the meaning of the decree as it appears.

What the district court didin the instant case was simply to enter amodified
supplemental decree, without authority, after the decree had already become final.

Neujahr v. Neujahr, 393 N.W.2d 47, 48, 50-51 (Neb. 1986).

Sincetherepeal of former Tennessee Code Annotated section 24-1-205 by the provisions of
Chapter 273 of the Public Acts of 1991 and the adoption of Tennessee Rule of Evidence 605 by the
supremecourt, atrial judgeis not competent to testify at atrial over which he or she presides. The
final judgment of October 30, 1998 is to be construed, like other written instruments, with the
determinative factor being the intent of the court to be gathered from all parts of the judgment and,
where there are two possible interpretaions, the interpretation to be adopted is the one most in
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harmony with the entire record. Branch v. Branch, 249 SW.2d 581 (Tenn. Ct. App. 1952);
Livingston v. Livingston, 429 SW.2d 452 (Tenn. Ct. App. 1967); Grant v. Davis, 8 Tenn. C.C.A.
315, 8 Higgins 315 (Tenn. Ct. App. 1918). If the order of the trial court is ambiguous, appellate
courtswill adopt a construction that correctly applies the law. McGregor v. Rich, 941 SW.2d 74
(Tex. 1997); Garciav. Mireles, 14 SW.3d 839 (Tex. App. 2000).

Since the 1993 amendments to section 36-5-101 of the Code: “The law professes adistinct
preferencefor rehabilitative alimony ‘whenever possible,” anditisthetype of support to beawarded
unless the trial court finds that rehabilitation is not feasible. Tenn. Code Ann. § 36-5-101(d)(1).
Thisrecord containsno such findings.” Stockman v. Stockman, No. 01A01-9801-CH-00026, 1999
WL 617637 at * 4 (Tenn. Ct. App. Aug. 17, 1999).

At thetrial October 30, 1998, the trial court made a specific finding that Mrs. Copenhagen
was not, at that time, employable, but made no findings that rehabilitation was not feasible. The
alimony awarded, giving proper effect to the legislative preference expressed by Tennessee Code
Annotated section 36-5-101(d)(1), is rehabilitative and not in solido. The grant of summary
judgment in this respect is reversed; the case is remanded to the trid court for consideration of the
Petition for Continued and Increased Alimony on its merits. The grant of summary judgment isin
all other respects affirmed. The award of attorney feesisreversed. Costs on appeal are assessed
equally to the parties. Costsinthetrial court will await trial on the merits of the alimony Petition.

WILLIAM B. CAIN, JUDGE



